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 Over the coming weeks, the Boulder City Council will decide whether you have 
the right to decide how the community will address its energy future. Specifically, city 
council will take several votes in August, starting on August 4, to determine whether to 
allow Boulder voters the opportunity on the November ballot to decide whether to 
accept a settlement proposal put forth by Xcel Energy in the decade-long 
municipalization litigation being prosecuted by Boulder. If council does not allow this 
settlement proposal to be put on the fall ballot, the municipalization lawsuits will 
continue, at least until the city runs out of the money dedicated towards the litigation. 
 
 In law school negotiation classes they teach you about BATNA, which stands for 
Best Alternative to a Negotiated Agreement. BATNA was a concept identified in the 
early 1980s by Harvard professor (and now Boulder resident) William Ury. The 
proposition is pretty simple: If you’re negotiating a dispute or a deal, you must keep your 
eye on what your alternative is if you can’t reach agreement with your adversary. If your 
alternative is worse than what you’re being offered, you should take what you’re being 
offered. That should be pretty obvious. But, so often, we humans get so fixated on the 
righteousness of our position that we forget to consider what happens if we fail.  
 
 That brings us to the Muni. Regardless of whether you have been supportive of 
the municipalization endeavor all along, have been opposed all along, or your position 
has evolved over time, this is a point of inflection and reflection. It is a time to take stock 
of what we have accomplished in the endeavor, and what we still have left to do. 
Whether our original goals are still worth the fight, or whether they are being 
accomplished notwithstanding our efforts. And, most practically, whether we have the 
resources to carry on. All of this should be stacked up against the settlement offer that 
Xcel is now making. And, the question before city council in the coming weeks will be: 
Should the voters be permitted to assess this information and make their own 
decisions? 
 
 The proposed settlement has been under negotiation between representatives of 
Xcel and the city since April, with the final elements still being hammered out. So, it’s 
premature for me to try to predict what those will be. But, the final terms will be 
presented to city council and the community in early August, for presentation to city 
council at its meeting on August 4. I’ll lay out those final terms and my 
recommendations in the August 3 issue of my monthly newsletter, the Boulder Bulletin 
(click here if you’d like to subscribe). But, regardless of what the final settlement 
proposal is, it is worthwhile for us to consider the city’s BATNA—our alternative if we 
don’t settle—either because council refuses to place the settlement on the November 
ballot, or because the voters vote it down. 
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 The city’s BATNA is continuing with the municipalization fight that the city started 
a decade ago, in 2010. That decade has been tough. Setbacks—some predictably 
caused by a worthy adversary determined to retain its Boulder customers—have 
plagued the legal maneuverings at nearly every step. There were false starts, wrong 
turns, regrettable mistakes. Cases were lost by the city in court, then lost again on 
appeal. It took the city three trips to the Colorado Public Utilities Commission to get 
permission to start a condemnation lawsuit. That condemnation lawsuit was filed and 
dismissed twice, and the third one was filed just a few months ago. Completion, if it ever 
occurs, is many years and hundreds of millions of dollars away.  
 

But, more immediately, the city is running out of money to continue the legal 
fight. In votes in 2011 and 2017, Boulder residents authorized special taxes totaling 
$29.2 million to pay lawyers and engineers in the city’s efforts to take the local electric 
distribution network away from Xcel. That money is almost gone. In a report dated July 
21, the city staff disclosed that, by the end of this year, the city will have spent more 
than $25.5 million of that money, or about 87 percent of the special taxes authorized by 
the voters. That leaves us with a war chest of less than $4 million. To put that in 
perspective, the city spent $5.2 million on municipalization last year, and projects 
spending $4.2 million this year. So, it’s not surprising that that city staff acknowledges 
that the remaining $4 million may not be enough to get through the next stages of 
litigation. If we don’t settle with Xcel this year, we will need to either (a) take money from 
the city’s General Fund (the budget used for things like libraries, human services, and 
public safety), or (b) go back to the voters and ask for a third round of tax money. 
Neither seems appealing in a COVID-infected world, with the city budget cut by tens of 
millions of dollars, and thousands of Boulder residents out of work or otherwise in 
serious financial peril. 

 
So, that’s our BATNA, like it or not. If city council refuses to give Boulder voters 

the opportunity to consider the settlement proposal, the council will be deciding for the 
voters that it is better to keep the lawsuits going until we run out of money in a year or 
so, then figure out what to do about it. I’ll elaborate in my newsletter on August 3 about 
the final settlement terms and why that settlement might get us nearly what we set out 
to achieve a decade ago. But, if the meantime, if you want the right to decide what’s 
best for Boulder—regardless of whether you’re for or against the Muni—write to city 
council at council@bouldercolorado.gov before our August 4 vote. Tell us that you want 
us to give you the right on the November ballot to decide our community’s future.  
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